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1 IN THE UNITED STATES·DISTRICT COURT 
FOR THE EASTERN DISTRICT OF VIRGINIA 
(Alexandria Division) 2 
3 
- --- ----~------------------ -- x 
4 ROSETTA STONE L.TD., 
ORIGINAL 
5 
6 vs . 
Plaintiff, Civil Action No. 
1 :09cv736 
(G BL/TCB) 
7 GOOGLE INC., 
8 Defendant. 
----------- -- ---------------- x 
9 
10 
Washington, D.C. 
11 
Wednesday, M~~ch 3, 2010 
12 
13 
14 Videotape Deposition of: 
15 SIMON BERRIOCHOA, 
16 the witness, was called for eX2mination by counsel 
17 for the Defendant, pursuant 1:0 notice, commencing 
18 .at 9:05 a;m., at the . law office~ of Stadden, Arps , 
19 Slate, Me aghe r & Flom LLP , 1440 New York Avenue, 
20 Northwes t , Conference Rocm 311 , Washington, D. C ., 
21 before Da~n A. Jaques , CSR, CLR, and Notary Public 
22 in and for th e District of ColuII1:bia, vlh-en \,'er e 
23 present on behalf of th~ respec t ive parties: 
24 
25 
Veri text Corporate Services 
800·567-8658 973-410·4040 
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THE VIDEOGRAPHER: w~ll the court 
09:·07:11 2 reporter please swear in the Kitness? 
09:. 07 :12 3 "hereu·pon, 
09:07:12 4 SIMON BERRIOCBOA, 
09:07:12 5 
09:07:12 6 
09: 07: 12 7 
09:07:12 8 
09:07:21 9 
09:07:21 10 
was called as a witness, after having been 
first duly sworn by the Notary Public, 
was examined and te st~fied as follows: 
·EXAMINATION BY COUNSEL FOR THE DEFENDANT 
BY MR. POWELL: 
Q Good morning, Mr. Berriochoa. We met 
09:07:24 11 briefly off the record. My name is Michael 
09:07:26 12 Powell. I'm ~n attorney at Quinn Emanuel 
'~<~'J 07: 29 13 representing Google in this matter . 
"." 
09:07:31 14 How are you today? 
09: 07: 32 15 A Fine. And you? 
09:07:33 16 Q I'm fine, thank " you. 
09:07:35 17 Mr. Berriachoa, can you give us, please, 
09:07:36 18 your business address before we get started here? 
09:07:39 19 A 135 West Market Street, Harrisonburg, 
09:07:43 20 Virginia,. 22801. 
09:07:45 21 Q ~nd could you also give us your home 
09:07:46 22 address, sir? 
09:07:47 23 A Is 7183 Cam Bell Road, aridgewater. 
09 :07 :53 24 Virginia . 
....•. 
: ,07:54 25 Q Thank you very much. 
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"'i20:21 1 Q And the facility here, what business 
09:20:24 2 "fun ctions are served out of that? 
09:20:26 3 A P'acilit:C 
09:20:27 <l Q I'm sorry, the 46,000 square foot; the 
09:20:29 5 one· you \~or k out. 
09:20:31 6 A Basically the same. They have -- \-le 
09:20:33 7 hav~ entities of -- you knovl, representation ·of 
'09 :20 :35 8. all depa~.tments are in that building as well. 
· 09:20:45 9 Q Does Rosetta Stone own or lease any 
09:20:48. 10 reta il storefronts? 
09:20:50 11 A So l,ve have wha·t are considered in-line 
09:20 :5 3 12 storefr.onts in our kiosk program. 
Q Okay. 
09 :20:56 14 A So we have everything from -- if you 
09:20:58 15 were to look at it this way, you have kiosk --
09:21 :00 16 physical kiosk locations as traditional kiosks 
09:21:02 17 would be; and then we have considered in-line 
09:21 :03 18 kiosks, which would be something that's a portion 
09:21:06 19 D,E an actual built-in in · a mall or airport; ~nd 
09 : 21:11 20 then we have a full in-line store, which would be 
09:2 1: 13 21 a retail -- similar to a retail location; and we 
09:21:15 22 have a couple of boutique locations where they 
09 : 21:17 23 a ctuall y share a space \:lith some - - \·.'ith another 
09:21:19 24 business entity, an unrelat~d business . 
. 21 :24 25 Q And do your responsibilities include 
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C""\ 21 :26 1 oversight .of those fa cili ties in any way? 
09:21:28 2 A DO not. 
09:2i:29 3 Q Do you know who does oversee that? 
09:21:31 4 A That ",auld be controlled by Eric 
j 
1. 
0$:21:32 5 Ouehring. These are considered sales. 
09:21:35 6 Q Can you spell that for me? 
09:21:36 7 A Actually, I can't. I never spoke direct 
I 09:21:42 8 to him. 
1·· 
to.: 09:21:43 9 Q It was Eric Ouehrinq? 
'. 
r -
j 09:21:45 10 A Eric Duehring, yeah, correct. I· 
l .. t 
09:21:46 11 Q And you said hets in the sales 
09:21:47 12 or:ganization, and he has responsibility for the -.-
.<":: 21: 4 9 13 A Correct. 
09:21:50 14 Q Okay. Do y6u know if those -- the 
,. 
09:21:57 15 various retail facilities, the kiosks, et c~te=a, 
! 
! . 
. ; 09:22:00 16 are staffed by Rosetta Stone employees? 
09:22:02 17 A They are. 
09:22:03 18 Q Do you have any estimate pf how mallY 
09:22:04 1;3 employees are staffed in those facilities? 
09:22:07 20 A I do not. 
09:22:17 21 Q Where is the online business run from? 
09:22:22 22 Which facility? 
1· .: 
.09:22:22 23 A Well, the online business is a bit -- so 
09:22:25 24 it's acttJally mana ged from both locat i on s for 
22:27 25 various reasor.s. 
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Q .okay , let's break it down then. 
09:22:31 2 Can you fell me -- I meaIf, is there 
09 :'22: 32 3 are there certain ' Eu~ctional areas of the online 
.09:22:35 4 business in one facility veISUS another, or is it 
.09:22:38 5 really dispersed across both? 
.09:22:41 6 A It's dispersed across both, 
0'9,: 22: 43 ' 7 Q Okay. Do you have an estimate of how 
.09:22:44 a many people are 'employed in just the online 
.09:22:46 9 business of Rosetta Stone? 
.09:22:47 1.0 A I do not. 
.09':22 : 49 11 Q Have you ever ' seen any :metri·cs that 
09:22:5.0 12 would -- or reports t~at would specify that? 
';))22: 54 13 
.09:22:56 14 
.09:22:58 IS ' 
.09:23:.02 16 
09:23:03 17 
.09:23:05 18 
.09 ,: 23: .09 19 
.09:23:12 20 
.09:23:14 21 
.09:23:16 22 
.09:23;20 23 
'09:23:24 24 
A 1 have not. 
Q Is there is there one person who's a 
general manager or a senior vice president of the 
online business? 
."- So if you were to look at online 
business as being the sales function thereof, then 
Eric Duehring controls the -- what He consider to 
be the direct-to-consumer marketplace . 
Then there is additiona~ people who 
control the Web, marketing and brand that go along 
with those a s pects. 
Q All right. And direct to consumer, is 
23:26 25 th a t referred to shorthand as OTC? 
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'". · .. ,23:29 1 A Correct. 
09:23:30 2 Q And Eric is sort of the head of that 
09:23:33 3 .organization within Rosetta Stone? 
09:23: 35 4 
09: 23: 37 5 
09:23:37 5 
09:23:40 7 
09 : 23:40 8 Q 
MS. SPAZIJI.NO: Obj ection. 
You can answer. 
THE WITNESS: Yes, he is . 
B Y MR .• PO{~ELL: 
And with --letTs take Web marketing and 
22 
1: 09:23:44 9 b·randing I think you mentioned. ·Is there a 
i" : 
, 
, 
> •• 
09:23:48 10 manager or someone in charge ·of that functioh 
09:23:51 11 within Rosetta Stone? 
09:23:53 12 A Yes. There is a director 
······' 23: 55 13 
.' 
level position -- senior director .level position 
09:23:57 14 o f David M~ldavsky. 
09:24: 05 15 Q An d he does not report to er i c? 
09:24:07 16 A He does · not . 
09:24:08 17 Q ·Okay. Who does Da v id report to? 
09:24:10 18 A E r ic Eichmann. 
09:24:15 19 Q And Eric -- is · it Duehring? 
09:24:17 20 A Duehring. 
09:24:17 21 Q Ouehring"? 
09:24:1B 22 A Duehring. 
09:24: 20 23 Q Does he report -- who does he report t o ? 
09:24: 23 24 A Eric Eichmann as well. 
24: 25 25 Q And what's , Eric Eichmann's title ? 
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,--_ -_,39:18 1 A It is a combination-of those_ 
09:39:24 2 Q Do ~ou know if it's a~tually titled G- 19 
09:39 : 27 3 Summary Report , or is the r e some other title given 
09 : 39:3d 4 to that document? 
09 : 39:31 5 A I believe the title is G-19 Update_ 
09:39:43 6 Q And in your expe~ience, a new G-19 
09:39:47 7 update is c!rculated fo r each of the meetings. is 
09:39:50 8 that tr_ue? 
09 :39:51 9 
09:39:55 10 
A 
Q 
Yes. 
Are those reports dated? Say you 
09:39:58 11 appea r you ~how up for the meeting , they give 
09:40:00 12 you a physical copy_ Is there a date on that 
-- )40:02 13 docume nt? 
09:40 : 03 14 A Yes_ 
09:40:05 15 Q Is it on the cove r page? 
09:40:08 16 p- I believe that it is addressed in the 
09 : 40:10 17 attachment, so the attachment is actually dated_ 
09:40:18 18 Q ~'lhat: does the cover page to the physical 
09:40:20 19 document at the meeting look like? 
09:40:22 2-0 A Ther~ isn't a cover page. 
09:40:36 21 Q Are staffing needs discuss~d or deilt 
09 :40:39 22 with in the G-19 report? 
0 9 : 40:41 23 A They can be, yes_ 
09 :40:44 24 Q Is t hat also something that would be 
-40 : 46 25 addressed by the Advisory Board? 
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)40:48 1 A As applicable to those projects, yes. 
09:40:56 2 Q Would facilities constraints also be a 
09:40:58 3 subject dealt with in the G-19 report? 
09:41:02 4 A It might. 
09:41:03 5 Q And could it also bea topic addressed 
09:41:05 6 by the Advisory Board? 
09:41:08 7 A Not typically, but in the event it was 
09:41:il 8 impactful to a project, it ~e~tainly could be. 
, ' 09 :41:24 9 Q Does Mr . Adams participate in the weekly 
i' 09:~1:28 10 executive meeting? 
i : 09:41:29 11 A He does. 
09:41:29 12 Q And also on the advisory meeting? 
.. ;, ..... 
; :: . 
,41:31 13 A He does. 
09:41:37 14 Q Any other materi~ls distributed to 
09 : 41:40 15 attendees of the weekly executive meeting? 
, . 
i ,. 09:41:42 16 A No, only that repor·t. 
; 
09:41:44 17 Q And how about at the advisory meetings, 
09:41:46 18 ~ny other materials distri~uted? 
09 : 41:48 19 A No, simp l y the update. 
09 : 42:00 20 ' Q Do you know of a repository within 
09 :42 :03 
i : 
21 Rosetta Stone where you could access historical 
09:42;06 22 G-19 reports? 
09 :42:07 23 A No, I don't. 
09:42:09 24 Q Do you mainta~n any personally 
, 42:12 25 historically? 
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No, I don't_ 
Og~42:14 2 Q And how about the DE Advisory Board 
09:4'2:17 3 reports , do you kilOW of any. re?ository where those 
09:42:19 4 might be stored? 
09 : 42:20 5 A I do not. 
09:4 2 :21 6 Q And you do not maintain any pe~sonally? 
09:42:23 7 A No" I do no t . 
09: 4.2: 2 4 8 Q ~s your practice to 'delete any 
09:4 2 :27 9 electronic copies of that report after the meeting 
09:42:29 10 
09:4 2 :30 11 
09: 42: 31 12 
( ":.: 4 2: 33 13 
09 :42: 35 14 
09 :42: 37 15 
09: 42: 53 16 
09 : 42 : 55 17 
09 : 42:59 18 
09 : 43: 01 19 
09 : 43: 0 3 20 
09 : 43 :04 21 
09 : 43 : 0 6 22 
09 : 4 3: 08 2 3 
09 : 43 : 09 24 
takes place? 
A It is. 
Q And is that also true with any physical 
copies, ~hat you dis'card them? 
A Physical copies are actually gathered by 
the admin who is attend~ng for destructi9n. 
Q Do yo ~ know tor those folks who receive 
the G-19 report bye-mail, do you know if the 
companies - - if the company instructs them to 
delete that ~aterial after the meeting takes 
place? 
A To my kn o wledge, they do not instruct 
anybody t o d o anyth ing ' particular with that 
information. 
Q Do e s Rosetta Stone have a formal 
:43 : 10 25 document retention policy? 
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".'';\ 43: 12 
09:43:13 
09:43:14 
09:43:18 
1 
2 
3 
I 
A 
Q 
A· 
Q 
39 
Not to my knowledge. 
You've ne-"er seen one? 
No, I have not . 
What about e-mail retention, are you 
09:43:20 5 aware of any policies within tbe network at 
Q9:43:23 6 Ros~tta Stone whereby e-mails ~re automatically 
09:13:26 7 purged or deleted from the network? 
09:43:29 8 
09 :43: 32 9 
09:43:34 10 
09:43:44 11 
09:43:49 12 
,~ ': .... :; 44: 00 13 
09:44:02 14 
09:44:03 15 
09:44:06 16 
09:44:09 17 
09:14:11 18 
09:41:14 19 
09 :H:15 20 
09:44:15 21 
09 :44: .15 22 
.09:44:18 23 
09:44:24 24 
"44 ": 26 25 
I know of no policy . .. 
Q Who would know about that if you wanted 
to go find out? 
A I don~t know. They have a complex 
serie"s of 'comments in that one, so I have no idea. 
Q Do you have an in-house IT department? 
A liJ e do. 
Q Do you know "Jh 0 runs that organization? 
A So the IT, the infrastructure 
department , i s run by Eric Nelson. 
Q I'm sorry, I didn't hear. Derek? 
A Eric Nelson. ' 
. Q Eric? 
A Correct. 
Q Okay. 11m just go i ng to assu~e that 
everybody is named Eric from here on out. 
All right~ so' what - - do you know his 
title? 
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A He is the Director of IT. 
09:44:29· 2 Q Director of IT . Where is he located? 
09: 44 : 32 3 A In the Harrisonburg office. 
09:44:48 4 Q Do you ever participate in Board 
09:44:50 5 meetings for Rosetta Stone? 
09:44·:51 6 A I have not. 
09 :44:55 7 Q Do you have any other -- dQ you have any 
09:4~:57 ·8 meetings with your · staff on a regular basis? 
· 09:45:00 9 
09:45 :02 ·10 
09:45:05 11 
09:45:10 12 
. 
. 
.; 45: 12 13 
09:45:16 14 
09:45 :16 15 
09:45:17 16 
09:45:17 17 
09:45:20 18 
09 : 45:21 19 
09 :45:23 20 
09:45:25 21 
09 :45:31 22 
0 9:4.5:36 23 
09 :45: 38 24 
45:39 25 
MS. SPAZIANO: Objection, vague . 
THE ;-~ ITNESS: r have -- we had a 
scheduled standard oper~tions meeting that we 
ran -~ typically on a weekly basis is what it's 
scheduled for, but we haven't carried them out in 
quite some time. 
BY MR. POWELL: 
Q Why is that? 
A I think me starting -- originally, it 
~as something I started when I first got to the 
company, and as it ceased to have any need , as 
they certainly took hold of what we were trying to 
do there , "it wasn't necessary anymore. 
Q When you did havE week"ly operations 
meetings, were any written materials distributed· 
for those meetings? 
A No. 
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,·· .. ;':23:25 1 into a broader budget, or is your- budget provided 
10:2l:18 2 as you created it to the COO and the CEO? 
10:23:32 3 My budget is provided as created by 
10:23:35 4 department. 
10:23:365 Q Okay . Do you maintain hist6rica1 
10:23:38 6 budget 5 locally o.n your computer? 
10:23:40 7 A Yes, I do. 
10: 23· : 42 B Q Do you know • & 1. they I I .e also ma·intained . 
10:23:44 9 on the Rosetta Stone nett-lork anyvlhere? 
10:23:46 10 A I do not, n o. 
10 :23: 51 11 Q How far -- so do you have budgets -- let 
10:23 : 53 12 me ask this. HO'd far back do you have budgets for 
:'~23:56 13 on y",ur local computer? 
10:23:58 14. A I believe I may have a draft from 2008. 
10:24:03 15 Q Okay. And you have the cu rrent 2009 
i 
; , . 
i · : 10:24:05 16 budget? 
Correct, I have 2009. 
, . 
1 ~ 10:24 : 18 18 Q Approximately what is your operating 
10~24:20 · 19 budget for your organization? 
],0:24:24 20 A I apologizE;. I'd have to kind of add 
10:24 : 31 21 them all together to say for my organization. I 
10:24:38 22 apologize. I can ' t answer accurately. 
10:24:40 23 Q Okay. Le~ me ask a follow-up question 
10:24:42 24 then .. The budget you pr'-o vide to the cro, does 
:24: 4 6 25 tha~ ir:clude the four funct i onal · groups tha t you 
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' -:'--;:24:48 1 identified for me at the beginning of today's 
_10:24:50 2 deposition? 
10:24:51 3 A Yes, it"does. 
-10:24:'52 4 Q Are there also separate operating 
10:24:54 5 budgets for ea~h of -those fOllr staff m~mbers that 
10:24:57 6 you identified? 
iO:24:58 7 
10:24: 59 8 
10:25:01 9 
10:25:03 10 
-10:25: 15 11 
10:25:18 12 
.Y,". 
::25: 19 13 
10:25 : 21 14 
10:25:43 15 
10:25:53 16 
10:25:59 17 
10:26-:01 18 
_10:26:21 19 
A 
Q 
A 
Yes, there is . 
And they proYide that to you? 
No. Actually, I create -them . 
Q Oh, you create them, okay . 
Have you been asked at any time to 
preserve documents in connection wj.th this 
litigation? 
A No, I have not. 
Q Let's loo k at topic 10. What 
involvement do you have, if any, for pricing of 
products at Rosetta Stone? 
A I have no involvement in pricing. 
Q And we've t alked about your management 
10 : 26:24 20 responsibility for distrib~tion of product, and 
63 
10:26:28 21 that includes shipping of product; is that right? 
10:26:32 22 ft. Cor re ct. 
10:26:34 23 Q Are you in volv~d in any way in setting 
10 : 26:37 24 the cost of shipping that's paid by t he consumer? 
:26: 42 25 A Yes. 
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Q How is that shipplng cos£ determined? 
10:26:48 ' 2 A Based upon calculations of our typical 
10:26:51 3 bus i ne'ss and shipping, what we would typically 
10:26:53 4 ship to a customer, we establish - - this is purely 
iO:26:~7 5 direct consumer based. 
10:26:58 6 Q Okay. 
10:26:59 7 A This has nothing to do with ~ny other 
10:27:00 8 customers we do business with. 
10:27:02 9 I would establish what it really costs 
10:27:03 10 us,· and that would kind of be the basis for what 
10:27:06 11 w~ would charge a customer. 
10:27:10 12 Q Is it a profit center at all, the 
;;;>': 27: 12 13 shipping? 
. '., 0" 
10:27:12 14 A No. 
10:27:15 15 
! 
Q Does Rosetta Stone actually earn income 
10:27:19 16 off of shipping? 
10:27:22 17 A Every piece of data I h·2ve is our 
; ":.; 10 : 27:25 18 shipping has ex c eeded any type of money we took in 
10:27:27 19 from 
10:27:28 20 Q The cost of shipping has exceeded any 
10:27:30 21 re"..renues 
10:27:31 22 A Any revenues associated with it. 
10:27:36 23 Q And that's true since 2007 when you 
10: 27:39 24 joined the company? 
:27:~O 25 A Yes . 
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